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Title IX of the Education Amendments Act of 1972

"No person in the United States shall, on the basis of sex, be excluded from participationin,
be denied the benefits of, or be subjected to discrimination under any education program or

activity receiving Federaifinancial assistance.” 20 U.S.C. 8 1681 (1972).
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On May 19, 2020. . . .O
/\\V\/O

If a case meets all the
required elements,
then it will proceed

The Department of These regulations
Education included a new
promulgated (;(?\ivini‘ti‘nr of sexual
! harassimeiit and a
regulations that went s rc\Raroucetor
into effect August 14, surisdictional

requirements.

under the Title IX
grievance process,
which includes a live
hearing.




Section 106.30: Sexual Harassn%?nt

Sexual harassment means conduct on the basis of sex th @i
more of the following:

ies one or

(1) An employee of the recipient conditioning the provision of an aid,
benefit, or service of the recipient on an individual’s participation in
unwelcome sexual conduct;

(2) Unwelcome conduct determined by a reasonable person to be so severe,
pervasive, and objectively offensive that it effectively denies a person equal
access to the recipient's education program or activity; or

(3) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “dating violence”
as defined in 34 U.S.C. 12291(a)(10), “domestic violence” as defined in 34
U.S.C. 12291(a)(8), or “stalking” as defined in 34 U.S.C. 12291(a)(30).




Overview of the Title IX Requtgements
as of August 14 g\\

Places of Conduct
Covered

Title IX
Procedures

Type of Conduct
Covered

Required

- Campus Complainant is a
Response:

Program, : member of the
Activity, Building, 4" community, and
and |

Title IX
Procedures
Including a Live
Hearing

« Control over
* Inthe Uni“ed Respondent
States
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Conduct Falling
|| Outside the

Scope of Title IX

Sexual

> Apply other institutional <<\
policies and procedures D
> Ensure that those policies X L

procedures are compliant wi
VAWA/Clery, other interseging
federal and state laws Q

X
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Severe or
Pervasive,
only



Procedural Requirements for Investigations
Y

.
Notice to both Equal opportunity to An z@y Written notification Opportunity to Report summarizing
C *
’OE

4

parties presentevidence of meetings, etc.,,and reviewall evidence, relevantevidenceand
sufficienttimeto and 10 daysto 10 day review of report
prepare submita written prior to hearing
response to the

evidence priorto

Q completion of the
‘ report
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Procedural Requirements for Hearings

Must be live, but can be conducted remotely

Cannot compel participation of parties or witnesses

A U AT . .
AR V. L V.

Standard of proof used may be preponderancr: of the < vidence or clear and convincing; standard must be
| the same for student and employee matters

A J o 4
AN SR WY Ya

Cross examination must be permitted and :nt st he conducted by advisor of choice or provided by the
institution

PP p—

-—.

Decision maker determines relevar.zy o questions and evidence offered

y &
AN B 4

Written decision must be issu :d that includes finding and sanction
GRAND RIVER sSoOLUTIONS




Hearing Participants Q‘b
O

Complainant the person bringing thvmp&qpt“
Respond ent the person ag:@w\vh wlnt has been filed

process, acts as a resource for all participants

assists with the logistical coordination of the people, the space, technology,
etc.

Hearing Administrator

DQC|Si0n IV]:! l(’;_t r facilitates the hearing, determines if policy violations occurred, may determine sanction

GRAND RIVER






There are
two
ofadv

’ \x;.. “f' .
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Advisor of
Choice




During the Investigation:
Advisor of Choice

« Assist the advisee in understanding the Policy

« Assist in the identification of witnesses

« Assist in the identification of evidence

« Assist in providing the investigator with information
« Assist in preparation for investigative interviews

« Accompany advisee to investigative interviews

« Advise during the interview

« Assist with document/evidence review and response

« Assist with review of the report and development of the response



Hearing
Advisor




Your Role as a Hearing Advisor

S
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1 I \\
/The limited role o%‘)@ %@é
conducting crogs
examinatio G»n{;g
behalf of QQ.
Y,

part

Supporting your
party

yk

Q\



Review the pollcy06

O

Afte s yO u are Reviewt\e erials provided, if any
assigned a %O

case as a '/‘Q‘\Reach out to your advisee
Hearing Q

Advisor... Q~""‘ Schedule a meeting

. Do Your Homework

GRAND RIVER



Do Your Hon{@vork

*

« Review applicablm&b anguage/provisions
- Familiarize yo ith investigative report

 Underst

ns and outs of the report
meline of events

. What(gch
T i® out what areas you may want to highlight or
N and upon

hat type of questions you will ask
b  Who are the key witnesses
« Consult with your advisee
- Anticipate questions of others

« Consider impact of your decisions and develop a strategy



Build Rapport 6
O

Explain Ex&@\@be

IVI e eti n g W i t h 2 aze them that their conversations with you are not

your advisee ‘

privileged

Go overthe policy and process with them

Discuss the evidence

GRAND RIVER



Identify the Claims, What Needs tg be
Proven O

N \\
Why are we here? &\?, “6@

What are the elements for\é( ge?

What are the deﬂnltlo @ e elements?
- Consent?

Incapacitation?

@‘Q’Q
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Stalking. Engaging in a course of conduct directed ata
specific person that would cause a reasonable person to:

Fear for the person’s safety or the safety of others; or
Suffer substantial emotional distress.

I AL,
1. Did Respondent engage m(a of conduct?
2. Was that course of co ﬁ cted at Complainant?

3. Woula Respondent’s% t cause a reasonable person
to either

1. Fear for their saf the safety of others, or
2. Suffer substa motional distress

@\
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Credibility?

Q"o
N
C%IaSQQon on timeline?

What do |
Want to

S h OW? Q The thought process?

Inconsistencies?




Rape. The penetration, no matter how slight, of the vagina
or anus, with any body part or object, or oral penetration
by a sex organ of another person, without the consent of

the victim.

1. Did Respondent penetrat t's vagina or anus?
2. Without Complalnants consent7

1. What s the grou consent
1. Did responden seek and obtain Complainant’s

affirmative c t?
2. Did Respo force Complainant?
3. Did Re nt coerce Complainant?
4 .
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Prepare Your Advisee for the Hearing

NG
How to answer questions .
v \\O
Questions they can expect é&\?\\l‘cé\g
‘OQ%

How to prep for the hearlng d 5
Communicating During té ring

Selective Partlc@ nd Potential Impacts

If-care



Advisor's %@@ﬁhe Hea rlng ':
(\
03 Q‘(b
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Foundational Questions to AIW@JS

Consider Asking

Were you
interviewed?

Q

Did the notes reflect
your recollection at
the time?

Did you ser. lr.e
interview rotes?

As you sit here
today, has anything
changed?

Did you speak with
any one about your
testimony today
prior to this hearing?

L'id you review your
notes before coming
to this hearing?




Opening StatemeQ@;

> ¥

@
V- \Q/ R\
P = @ /7 O

Assist advisee in Must adhere to %Ilght evidence  Consider writing it ~ Cannot provide an
developing their the institutio that the party out in advance opening on behalf
opening statement  rules or guij wants the decision of an absent party

@ maker to focus on

" GRAND RIVER



Testimony of the Parties & Witnesses
Possible Order ~ ‘&\\\\O

01

The Decision The Decisan
Maker will Maker i examination will

04

Follow up by

the Decision
Maker

determine the gues.io: first occur next

order of
testimony

~ GRAND RIVER
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Cross Examination
Who does it? %,

Must be conducted by the advisor

N>

YWY A
If party does not appear or coes not
participate, advisor can appear and cross
K
If party doe: 2ot have an advisor,
institi'tiion 'nust provide one

NS
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Preparing

For Cross

Plan to highlight the evidence that supportthe narrative
and the findings of fact that you want the decision maker to
make

Prepare an outline of topics to explore

GRAND RIVER soL



Cross Examination S
Permissible Questions ‘ O‘Q

When a post-
secondary institution
holds a live hearing,
is the questioning
limited to certain

subjects?

“The‘Rulerequires that schools provide the
oppart or cross-examination, and that
S isors must be permitted to ask all
%ant guestions (including follow-up
Guestions), and only relevant questions.”*

@ b
6 GRAND RIVER

*September 4, 2020 Questions and Answers Regarding the Departments Final Title IX Rule




| Cross Examination S
Relevant Questions . O’Q

The Department
declines to define

See, e.g., Federal Rule of Evidence 401 Test for
Relevant Evidence:

“relevant”,

indicating that term (“Evidence is relevantif: b
7 * (a)it has any tendencyto make a fact more or less
. should be . 6 probablethanitwould be without the evidence; and
Inte 'p reted usi ng - (b) the fact is of consequence in determiningthe
\_ action.” )

[its] plainand

ordinary meaning.

GRAND RIVER



When is evidence relevant?

S
OQ

Logical connection between the evidence ?\ ) 05&\
and facts at issue L s e

Assists in coming to the conclusion - it is
“of consequence”

Tends to make a fact more or less

probable than it would be without that
evidence



Information | Medical treatment
protected by an and care

un-waived legal
privilege

Unduly repetitious | | Information that
or duplicative | otherwise

guestions ;- irrelevant

Complainant’s
prior sexual
history, with

limited exceptions.

A
/3' GRAND RIVER
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Cross Examination Oﬁ\q’
Common Approachesg Q\\g&

5 @«%
1. Obtain/Highlight helpfu i

2. If a witness does not ha mation that is helpful, ask questions
that illustrate that th unimportant.

3. Highlight bias/lackQ

4. Highlight cred {I@

5. Discountin

d reliability/lack of credibility or reliability

" GRAND RIVER



Questioning
How to Discount

N/
o v\éb
o?@a I
mpare

@
Confirm
fb‘\@
Q\

Conclude

GRAND RIVER soLUTIONS



Discounting Example S
o)

Statement A: \

During her interview with the investigator, Witness)Y sta ;she overheard Respondent and Complainant

fighting inside of Complainant’'s bedroom. She stated:that Complainant came out of the room crying and that
nt followed Complainant out of the room “looking

their face was red and swollen. She stated-that R
%ssively" and pulled them back into the room. The fighting

angry” and grabbed Complainant by the a ¥
then continued. Q

Statement B:

At the hearing, Witness Y tell ecision maker that while she heard loud voices, it might not have been
fighting. She also stat &c parties came out of the room together, that Complainant looked upset, that
Respondent looked copcerned, and that they “calmly” went back in the room together.

GRAND RIVER soLuUTIONS



S

Confirm )

N
0\0

S

« Witness Y, earlier today you were
asked about what you heard and saw

on the night in question... " é
« And you indicated that you heard loud./ « Q
voices, but that you are not sure if it \
was fighting, is that correct?
« You also said that the parties ca

out together and then went bﬂ\
the room, is that what you :

« And you are sure of ®

GRAND RIVER soLUTIONS




| Compare

« WitnessY, this isn't the first time you
shared your observations of
Complainantand Respondent that
night, is it?

« Didyou talk to the investigator about

this? C)
« And that statement was provided jus .
two days after the incident, correcE7 D

 Doyourecallwhatyousaidto

the investigator? Q
« Didyou tellthe investig ruth

when you were int d:

GRAND RIVER SoOoLUTIONS



Conclude Q‘b
S

WitnessY, when you spoke to the investigat yé\dicatedthat you heard
fighting, correct?

And that Complainantcame out ofthe roﬁn crying, isn'tthat right?

And that Respondent came outlooki gry, correct?

You also stated that you saw 5& entgrab Complainantand drag them back
into the room, isn'tthat trug?

Since speaking with the i igator, you and Complainanthave had a falling
out, haven'tyou?

o

GRAND RIVER soLUTIONS



Cross Examination:

Don’t call folks
liars or attack
them

Do raise concerns >
about credibility 6

and reliability Q
&>

GRAND RIVER



Observe and ListeQ\c.)
‘&* "&\O

Be open to adjustig\
plans or strategy. .

Make note of any
issues that you think
may be appropriate
for appeal.

based on informa
presented r%ﬁe
hea wg\
o

J
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Cross Examination
Role of the Decision Maker OQ(O
SN

The decision maker will determine W@rer a question
posed during cross examination %@e ant and permissible.

When the decision maker mines that a question is
relevant, the party/witn@'nay answer it.

When the decisior@ er determines that a question is
irrelevant, th t state their reason.

GRAND RIVER soLuUTIONS



Closing

Statements:
Advisor's

Role

’ Summarize
Assist ad\visve evidence that
wdevelo g the party
thelesing wants the
stat/:ment decision maker
to focus on

May not
provide a
Bullet points closing on
behalf of an

absent party

GRAND RIVER soLUTIONS



After the Hearing

THE APPEAL

GRAND RIVER soLUTIONS



? Advisors arguin%eleva ncy?

%&@ an ill-advised question?
Lessons OL
Learned > @6@

. Observe and Listen

GRAND RIVER soLUTIONS



Thank You! Ui

Email Us
info@grandriversolutions.corrCJO .

Sy

) @GrandRiverSo (DQ
m n Grand F@ olutions

Follow Us
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